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WILLIAM GRAHAM, Eſq; and others, Petitioners ; 


r 


8 
MEN RIAL of Tomas Bondi of Fingaſk, Eſa; Ke- 
.  ſhorigent, produced by him to the Juſtices | of Peace of 
"Nirlig-tye, thè 10th curt. 


j 4. 1 


IHE police of the country has been always an object of 
the legiſlator's attention, and particularly the preſer- 

vation and Improvement of the roads of communicati- 

on, which is committed to the Juſtices of Peace and 

Commiſſioners of Supply, as they are, from their connection in 

the country, ſpecially intereſted to have them kept in repair. | 
Of late years the roads in the Kerſe of Bothkennar and neigh- [ 

bourhood, eſpecially thoſe leading to Carron-ſhore and Fal- | 

kirk have been greatly broke, owing to the concourſe of tra- 

vellers thereon, occaſioned by the increaſe of trade at Carron- 

harbour, the eſtabliſhments at Carron- works and Falkirk, which 3 
will be farther increaſed, when the communication on the great 

canal is opened. 

Ihe petitioners, before r to ſtate any anſwers 

to the reſpondent's memorial, beg leave to obſerve, that Mr. 

Dundas's conduct, in printing and diſperſing a caſe partial and 

imperfect, was unprecedented, entirely calculated to impreſs 

the juſtices and the public with an _ unfavourable opinion of the 

4 2 petitioners 
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5 petitioners "plea ; and it 1s a bd from the known character of the 


gentlemen to whom thele caſes were ſent, that the petitioners are 
{atisfied ſuch procedure can be attended with go bad conſequences. 

Ia order to put this queſtion in a cleay®point of view to the 
Juſtices and the public, the petitioners Rave been adviſed to 
make out the following anſwers to Mr. Dundas's memorial, and 
to ſubjoin a plan of the roads in diſpute, alſo a copy of ſaid me- 
morial, ſo as from the peruſal of both, it will be eaſily deter- 
mined how far the petitioners and the public are intereſted in 
the prelent diſpute, and with what juſtice Mr. Dundas has en- 
deavoured to make it believed that the petitioners want to de- 
prive him of any part of his property. 55 

From the plan it will be obſerved, from Airth, Dunmore, 
&c. there are two roads to Falkirk, one by Crookland. gate, 
and from thence by a line delineated *© the Croſshill-muirhead 
road.“ The other road leading in a ſtraight line from, Crook- 


land-gate by Longdike to Mr. Dundas's bars. and 19555 thence 


to Carron-ſhore, which is the one in diſpute, and will appear 
at firſt view to be the ſtraighteſt and moſt convenient for all the 


Inhabitants that have occaſion to travel from Airth, Dunmore- 
harbour, Kerſey-ferry, Higginſneuck-ferry, and places adja- 
cent, to Falkirk, Carron-ſhore, Carron-works, or -other places 
in theſe directions. There is allo a communication of loans 
from Airth and other places foreſaid, by Bell's dyke, which 


are impaſſable for eight months in the year, and theſe loans are 


what Mr. Dundas calls. the great road af Bell's dike, and are 
allo delineated on the plan. 


Mr. Dundas allows, that from the north the mad. by Long- 


dike the length of his bara, is a public road, and that the 
ſouch part of the road from Carron-ſhore, north to what is de- 
lineated on the plan © Bothkennar road,“ is allo a public highway; 


ſo that the whole diipute is confined to the ſingle queſtion, 
Whether the intermediate ſpace from Mr. Dundas's barn fouth 


to the Bothkennar road, and which is diſtinguiſhed in the plan 
by a.green line, is a public or private road? | 


The petitioners ſay, that this pace, as well as the * TT le 


other parts of the roads of communication betwixt Airth, &c. 


and Carron-harbour, is a public highway, and hope to convince 
the juſtices and the impar tial public, that they maintain this aſ— 


Aertion on the cleareſt right, and ſhall therefore ſhortly ſtate the 


pr oots 


ts 1 


eat they have to adduce i in ſupport of their _ and anſwer 


the memorial. 6 
The firſt nine pages of the memorial contain a recital of what 


Mr. Dundas calls poſitive evidence of his excluſive right to the 


piece road in qdiſpute.— The petitioners have already in proceſs 
fully ſhown, that the writings produced for the defender do not 
apply to the road in queſtion ; that the roads therein menti- 

oned are not ſpecially deſcribed ; that Mr. Dundas has other 


roads to which they properly app (if they can prove any 


thing in his favours) eſpecially that his rights ſtate theſe prlvate 
roads as lying in Larbert pariſh, and the one in queſtion is in 
the pariſh of Botlikennar, which ſhows it cannot be one of thoſe 
alluded to in his papers; That at the date of theſe papers, no 


coal was carried by the road in diſpute, as none of the work-_ 


ings of the coal at that time communicate therewith ; that the 
public or the petitioners cannot be prejudged by any private 


tranſactions betwixt the proprietors of Quarrole and their feu- 
ars and tackſmen, or by any decrees of their baron-baillie con- 


ceived in the language molt agreeable to their conſtituents. But 


ſuppoſing, for argument's fake, theſe anſwers were not ſufficient 
to exclude theſe pretended writs, yet the petitioners are entitled 


by the law of their country to plead, that forty years poſſeſſion 


of a road as a patent high- road, entitles the public to continue 
the poſſeſſion thereof, whatever right any perſon may pretend 


thereto as his private property, and that ſuch right is loſt by the 
negative preſcription de non utendo; and the petitioners have all 
along offered to eſtabliſh, that the road in queſtion has been a 
patent high- road theſe forty years, and of which they hope, in 
the courſe of theſe anſwers, to ſatisfy the juſtices. As the re- 


ſpondent has in the tenth and eleventh pages of his memorial 
ſtated an objection againſt the Carron-company's appearance as 
parties, and indeed againſt moſt of the petitioners, they beg 
leave to ſay a few words in anfiver thereto, before coming to 


the point in debate, with which they think theſe objections to- 


tally unconnected. 


The petitioners, or any other perſon whatever, are intitled to 
complain of any incroachment on what belongs to the public. 
Highways are no perlon's property; every sine in the 
kingdom has an intereſt therein, and right to complain of any 
incroachment thereon: Ir matters not therefore, \ whether this 
. petition 
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petition. for repairing a high-road be in name of a company, or 
private perſon, or by gentlemen for themſelves, or as factors 


for others; in any view, they, as members of ſociety, are mene. 


ed therein, and have right to make the application. 
The Carron- company have a leaſe of the reſpondent's private 
roads (if he has any) and waggon- way, but this cannot prevent 


their applying to have a public road repaired: neither can the 
ſubmiſſion mentioned in this objection, becauſe that was 
entered into ſeveral years ago, before the defender took 


up the conceit of pretending a right to this road; and there- 
fore, as it was no diſpute exiſting at the date of the ſubmiſſion, 
it could not be comprehended therein. The Carron· company 
could not in any caſe prevent Mr. Gaſcoigne as proprietor of 
the eſtates of Dalderſe, Abbotſhaugh, and Weſtertoun, joining 
in an application to have a road leading from the frith of Forth 


directly to all his eſtates, kept in repair. 


The ſtate, in the memorial, of what happened at the meeting 


of heritors at Bothkennar-kirk, near the bottom of the roth 
page, is below Mr. Gaſcoigne' s notice, and merits no other an- 


ſwer, than that it is untruth to ſay he gave the leaſt reaſon to 
think he, or the company, hid altered their ſentiments of ad- 
hering to the application. | 


The objection ſtated to the competency of the court is juſtly 
repelled, and therefore nothing need be ſaid in anſwer thereto. 
The principal points in the memorial are contained in the 


13th page thereof, and which the petitioners ſhall particularly 
anſwer, and endeavour to ſhow from evidence adduced by the 
defender himſelf, that this road is a public road. 

The firſt thing they ſhall mention on this head, is a proceſs 
betwixt Robert Gilleſpie and other ſhipmaſters at Quarrole-ſhore, 


and Mr. Campbell of Abbotſhaugh, azw 1756, wherein the 


ſhipmaſters, under the direction of the defender, proved, that 
the trade of Quarrole-ſhore had been : increaſing ever ſince the 
year 1740: Thus Edward Gilleſpie, a witneſs for the purſuer, 
depones, „That there was no great trade in victual at Quarrole- 


ſhore till the year 1740.“ John M'Leich depones, * the victual 


trade was carricd on at Quarrole-thore preceding the year 
1740, and about the year 1755 and 1756 he has obſerved ten, 


« twelve, or fifteen veſſels at Carron-harbour at once; That 
4% Mr. Dundas built a ee at e more in the Fenr 


« 1750,” 


\ 


* 


18311 

e 3750. When che A was "is early anxious to eſtabliſh 
Quarrole-ſhore' a place- of 1 Importance, it cannot be conceived, 
that it ſhould have no communication with the northern parts 
of the pariſh, or the pariſh of Airth, where there are ſeveral 
public ferries; and much leſs can the communication be cut off, 
when the trade is ſo much increaſed, that there is now from 30 
to 40, ooo ton of goods, 52 and unload, at ' Carron-ſhore, in 
a year. woe 
The petitioners will next beg leave to obſerve, that in the 
year 1756, Mr. Dundas applied to the juſtices of peace, by pe- 
tition, repreſenting, that the road leading from Carron, ſouth 
of Stenhouſe, to the northwards, was very inconvenient,. and 

therefore craving the ſame might be altered; on which a com- 
mittee was appointed to inſpect the road mentioned in the pe- 
tition and report, and they reported. accordingly, in the words 
{lated in the memorial, page 13th. From this report the juſtices 
will obſerve, that the old road leading below the houſe of 
Quarrole, from the gardener's houſe, by James Wilſon's, colliers 
houſes, &c. marked on the plan, old road ſhut up,“ was con- 
demned, and now makes a part of Mr. Dundas's incloſures, 
and that a new road. was made by John Burden's cottar.-houtes 
to Quarrole, Nethermiln, and from thence till it meet the coal- 
road to Quarrole-ſhore, and there it terminates... This coal-road 
is the road in diſpute, and-if it is not a public road, the coun- 
try is deprived of a road altogether ;. becauſe, the old road was 
condemned by the Juſtices, and the new one, ſubſtituted in its 
place, terminates on a private road that the public can have no 
ule of, which can never be underſtood, as by law the juſtices 
cannot ſhut up a road till a new one be opened in the {ame di- 
rection, and not above 200 ells about, as was determined by 
the Court of Seſſion, Dake of Roxburgh contra Ker. Was the 
defender to be maintained in his plea, the people. who be- 
hoved to have paſſed. on the old road, and ſince it was ſhure 
up, have travelled by the road in diſpute, have. no ac- 
ceſs: to the weſtward at all; for inſtance, thoſe of the ta--. 
milies of David Hardy, Widow Sclanders, and thoſe living the 
whole way from Mr. Dundas's barn to Crooklandgate, coming 
to Carron they muſt go north to Eroeklandgate, from thence 
by Stenhouſe, Carron-works, and fo to Carron-ſhore, or round 
the Bells-dyke-loan, which is a circuit of ſeveral miles, inſtead 


of going ſtraight down the road in diſpute to Carron: ſhore, not 
B 2 


1. 6 7 
as many hundred yards as the other is miles, and ſo of to 
people reſiding at Airth, &c. Further, Mr. Dundas admits 
the road from the north, the length of his barn, to be a public 
road. The petitioners will aſk, What uſe can there be for a 
county road to Mr. Dundas's barns if it go no farther ? It will 
not be ſaid the public are to maintain a road to his office-houſes, 
for the juſtices will obſerve, the road called the Long - lan, that 
ſtruck off at his barn, and led to the kirk of Bothkennar, was ſhut 


up by Meſſrs. Monro and F orreſter's decreet-arbitral aftermenti- 
_ oned : It is indeed faid, that in order to get the people to the 


eaſtward of the kirk, not to join in this application, the defend- 
er has promiſed to open up the Long-loan road; but ſuppoſe 
that was done, the conſequence would be, the county would 


have to maintain a road from his barn down the Long-loan to 
the kirk of Bothkennar, and from thence to Carron-ſhore, in- 


ſtead of going down to Carron-ſhore, by the road libelled, which 


will be a ſaving of upwards of a mile to travellers, and little 
leſs of road o "keep | in repair; and even in that caſe, the pub- 
lic could not be deprived of the road in queſtion, 


The defender has endeavoured to perſuade the juſtices, that 


was this road declared a county-road he would be thereby a 
great ſufferer, not only in terms of his contract with the pro- 


prietors of Kinnaird ; but allo as he has ſet it to Carron com- 


_ pany, both which alleginces are without foundation; from the: 


rights he produces, the groats are payable by the proprietor of 


Kinnaird for the liberty of ſhipping their coal at his ſhore, and 


the Carron-company do not pay for the road in queſtion: They 


have a waggon-way along the ſide thereof, lor which they pay; 


aid to abcommadace them in this waggon-way, the defender 
took down part of his incloſures, and took a part of the wag- 
gon-way off his grounds that were incloſed, and built his dike 


farther north, no doubt ſenſible he could not uſe the public 


road for that purpoſe: It will not be believed if the road in 


ueſtion had been his private property, he would have broke 
q ys 


down his incloſures, and given the company a part thereof for 
a waggon-way, when he could have uſed this road for that pur- 
pole. This particular is put beyond diſpute by a petition pre- 
{ſented to the juilices by the Carron- W and Mr. Dundas, 
26th November 1766, and is as follows: Unto the juſtices 
of peace of the county of Stirling, the petition of Meſſrs. 

5 Koebucks, 
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C Roebucks, Garbett, and Caddells, MY Carron- -company, with 
« conſent and concurrence of Thomas Dundas, Eſq; of Fingafk, 
* humbly ſheweth, That by contract entered into in the year 
« 1763, betwixt the petitioners and the ſaid Thomas Dundas, 
« he gave to the Carron-company the privilege of making, and 
let to them the uſe of a waggon-road, betwixt the coal-pits 
and Kinnaird coal to the harbour of Carron, through the 

« grounds of Quarrole and Skaithmuir, and thoſe lands in the 
« pariſh of Bothkennar belonging to him, ' adjoining to each 
* {ide of the coal road: The petition then ſets forth, that the 
Company were going to make ſaid waggon-way ; but that it 
would be neceſlary to carry it acroſs the high-road in a diago- 
nal line, and therefore craving the juſtices authority to carry 
the ſame acroſs ſaid high-road, which the Juſtices granted: This 
petition, and procedure thereon, is narrated in the decreet at 
Mr. Dundas and Carron-company's inſtance againſt Mr. Callen- 
der, lodged with the clerk, pages 7, 8, 9. and ſhows clearly 
what are the ſubjects the Carron company pay for. But what 
is concluſive is, that this road, claimed by the defender as his 
private property, runs through part of the petitioner's, Mr, Gaſ- 
coigne's, eſtate of Weſtertoun, and to which the defender has 
no title; the lands of Weſtertoun never belonged to the pro- 
prietors of Quarrole, and fo this road could not be compre- 
hended under the rights produced by him. | 
The next particular that occurs in ſupport of the petitioner” 8 
plea is, that anno 1764, John Callender, then of Weſtertoun, 
I 8 ge to the Court of Seſſion for a ſuſpenſion of ſome opera- 
tions the defender was performing on this very road in que- 
| flion. In the ſuſpention, Mr. Callender ſets farth, © That the 
road leading northward from Quarrole-ſhore by the houſe of 
Quarrole, and from thence north to Airth, and other places 
thereabouts, is, and always has been, paſt memory of many 
a patent public high-road, uſed by the whole country,“ &c. 
The lift was appointed to be intimate, w hich was done accord- 
ingly, and Mr. Dundas gave in anſwers thereto ; wherein he 
ſays, he is able to ſhew inſtantly, in the cleareſt manner, that 
this road is not a public high- road, but a private road made by 


A «a „„ 


A 


| his predeceſſors; and then he goes on and ſtates the ſame wri- 


tings founded on and narrated in his memorial: However, the 
Lords paſt the ſuſpenſion, and there the matter reſted; a print- 
e : ed 
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ed copy of the bill of ſuſpenſion, and atteſted copy of the an- 
ſwers, are herewith lodged in the clerk's hands. This matter 
lay over till the year 1767, that Mr. Callender was again under 


necelſity of applying to the Court of Seſſion for a ſiſt againſt 


Mr. Dundas's proceeding to make ſome novum opus on ſaid road, 


under pretext of the juſtices warrant on Carron-company, and 
Page 2d his petition above noticed : In which ſuſpenſion Mr. Callender 


_ complains, that Mr. Dundas took up the ſuſpenſion in 1764, 


but never returned it. In anſwer to which allegances, Mr. 
Page 19. Dundas admits, * That the ſuſpenſion had been paſt and expede, 


and adds, But that ſuſpenſion which is produced relates ploin- 
* Iy to the property of the road, which in this part of it is now 


determined in favours of the public.“ And in this proceſs of 


ſuſpenſion in the year 1767, the Court of Seſſion found Mr. 
Dundas and Carron-company bound to keep in repair the high- 
road, ſo far as the waggon-way croſles the ſame, during their 
continuing to uſe ſaid waggon-way : And on inſpection the ju 
tices will obſerve, that ſaid waggon road croſſes che road in 


queſtion at the- north and ſouth ends of the diſputed ſpace, and : 
alſo in the middle thereof ; which, in terms of the Lords remit, 


Mr. Dundas and Carron-company are bound to repair. them- 


ſelves. From which writs the petitioners contend, that as Mr. 
Callender complaived to the Court ot Seſſion againſt Mr. Dundas 


for making any alterations in the road from Quarrole-ſhore 


northward by Quarrole- -houſe ro Airth; and that Mr. Dundas in 
anlwer thereto ſaid, it was his private property, and produced 


the writs now founded upon; and that, notwithſtanding there- 


of, the Lords paſt the ſuſpenſion, which is yet. undiſcuſſed ; ; and 
that, by the decreer above-mentioned, Mr. Dundas and Carron- 
company are bound to maintain ſaid high-road in repair, where 


the waggon-way crofles the ſame ; they are intitled to poſſeſs 
ſaid road under authority of the Court of Seſſion's judgment 


paſſing {aid ſuſpenſion, ay and-till Mr. Dundas inſiſt thereon,. 


and when he does he will meet with a proper anſwer. 
. petitioners apprehend, that the evidences above deduced 
are ſo convincing, that they would of themſelves be eoncluſive. 
| in the cauſe. But, in order to ſhow the world that their demand 


is juſt, they will now proceed to ſtate the evidences of ſeveral 


witnetſes examined in the proceſs at Mr. Dundas's inſtance againſt 
John Callender, before the ſheriff of Stirling, auzo 1762; but firſt 


beg 


. {nh _ OT 
. ß, a de On WE ET IRE Do I Toa. 

LE El RTE F 8 het It 7 1 
o T 5 HEE; W A de RY 

xe RO 9 2% ; 5 , p 


* . 


S dr oo RR EE eo 
4 ere SIE LE ERR Te OY n 
SIE EH It EL Fol 49, 


4-9-1. 


beg leave to notice, that ſaid proceſs. was about a quite diſtin ſe- 


parate road, only the one libelled is ſo public a high-way, that a 


diſpute even about a kirk-road, as that was, could not be ditcuſ- 
ſed without this one being interwoven with it, ſo much connec- 
tion has the other roads in the pariſh with it. 

In the year 1762, Mr. Dundas attempted to eſtabliſh a road 
on Mr. Callender's grounds of Weſtertoun, from Quarrole- ſhore 


to Bothkennar kirk: Mr. Callender perceiving his intention, 
erected a bar acroſs the ſame, of which Mr. Dundas complained. 
to the ſheriff of Stirling, and in that procets a proof was allow- 


ed to both parties, and a number of witneſſes on the poſſeſſion 
the country had of the road then in diſpute ; in which alſo the 
road now in queſtion is mentioned. The petitioners will take 


the liberty of tranſcribing that part of their depoſitions relating. 
to the road now under. conſideration : Mr. Dundas 8 proof was, 
examined at Stirling zoth July 1762. 


John Rae, aged: 59 years, and lived in the pariſh all his days, 


ee, page 4. That the high- road from Quarrole-thore to 


© Airth, paſſes or leads betwixt the purſuer's houſe of Quarrole: 


© and ſome of his office-houſes there.“ Page 6th, depones, That 
© the people who. travel. by the high-road from Quarrole to- 


© Airth, have no occaſion to go by the kirk of: Bothkennar : 


Depones, That ſince the road from the Long-loan road was 
+ ſhut up, paſſing by Mr. Dundas's houſe, people travelling to 
© the weltward from Airth and Bothkennar parithes are obliged 
to go by Quarrole-ſhore : That he has fcen the Long-loan re- 
© paired, and has ſeen Mr. Dundas preſent, when the pariſhioners 
© were repairing from Quarrole-ſhore to NET RR» (This 
is the road now in queſtion.) 

Alexander. Primroſe, aged 52 years and een depones, 
page 21. of the Proof, mentioning different places to 0 north 


and. eaſt of Quarrole-ſhore. and Bothkennar kirk, * That he 
knows no other road from Quarrole-ſhore,. except. that by. 


* Quarrole-bridge down. the Long-loan, which is a great way 
about; and which Long-loan begins at Orchardhead, and goes 


* to Quarrotc-bridges, and from that ſouth to Quarrole-ſhore,* 


(the road now in queſtion.) Page 24. depones, There is an 
open patent road betwixt Airth and Quarrole-ſhore, which 
leads to Falkirk. Depones, . That when people at Quarrole- 
« ſhore, and the {even families on the ſouth and welt of the kirk, 

| e | | c go 
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5 to the caſtern parts of the pariſh and Dalbeth ferry or 
* „ with horſes and carriages, they have no other 1oad 
than the one libelled, (by Weſtertoun) except they go by 
„Quarrole-ſhore, and north by Quarrole- bridge down the Long- 
loan.“ (The road north to n is the one preſently 
ditputed.) 


Thomas Monteath, aged 58, page 28. 88 5 That when 
people went to the kirk from Quarrole-ſhore, they behoved, 


< if on horſeback, to go either by Weſtertoun, or north by the 


old N == co Quarrole- bridge and down the Long-loan:“ 
Page 33. That ſeven and thirty years before he left Cold- 


* kitchen, he has ſeen malt laid on horſebacks at Skaithmuir 


„mill to be carried to the kirk of Bothkennar and Newtown ; 
and the horſes and loads went down by Quarrole-ſhore : That the 


— 
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„by Mr. Dundas's houſe to Croſshill-muirhead till it was ſhut 
* Up.” 5 


John Mitchell, aged 58. page 37. depones, He has ſeen 
malt grind at Skaithmuir mill carried on horſeback from thence 
by Quarrole-ſhore, and from thence to the eaſtward by Weſt- 


„ extoun.? | [ 


It is evident, that the malt mentioned in thets two depoſi- 


tions behoved to be carried on the old road now ſhut up, the 


length of where the preſent. road paſſes Mr. Dundas's houſe ; 


and then inſtead of going north to Quarrole-bridge and down 


the Lon g-loan, they went ſouth by the road claimed to role 


more. 


James Rae, aged 58, page 50. depones, 0 That ſince Mr. 
Dundas ſhut up the old road, the people in Bothkennar and 


* its neighbourhood, who uſed to go up the road by Quarrole 


= dykes now ſhut up, are obliged either to go by Weſter- 
toun road, or up the Long-loan to, Quarrole bridge, and from thence 


* 70 Ruarrole More, ; and the road by Quarrole- bridge to Quarrole- 


ſhore is a piece farther about than the road libelled for thoſe 


* who go by Weſtertoun.“ 
Such is the proof adduced by the . himſelf in "that 
proceſs with Mr. Callender ; whereby, in endeavouring to fix a 


road upon Mr. Callender's ground by Weſtertoun, he has clearly 


eſtabliſhed the road from Quarrole- bridge to Quarrole-ſhore, (the 
preſent diſputed one) to be a public road. | 


The 


high- road to Skaithmuir mill as well as the weſt country, was 


: 
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The proof A BAS by Mr. Callender in faid Brocelh | is alſo 


very ſatisfactory. 


Michael Elphinſton collector of ceſs, page 6. depones, © That 


; the people living on the eaſt of Quarrole-ſhore, if they had 


come to Quarrole-ſhore, behoved either to have come the old 
coal- road or the new one by Quarrole with horſes, as he ne- 
ver knew nor heard of any other road.” 

Sir James Dunbar, page fo. being interrogate relative to a 
communing betwixt Mr. Higgins and Mr. Dundas, for com- 
promiſing that proceſs, viz. making a new road from the one 
in queſtion at Mr. Dundas's gardener's houſe to the weſtward ; 
and being interrogate if James Crawfurd was then ſatisfied, and 


if Mr. Dundas made no objection, but led the deponent and 


the company farther ſouth upon the road to Quarrole-ſhore, op- 


| polite to Mr. Callendar's houſe, &c.. depones affirmative thereon. 
The petitioners plead from this, that the queſtion being ſta- 
ted, if Mr. Dundas led them farther ſouth upon the road from 
his gardener's houſe to Quarrole-thore, and Sir James deponing 
affirmative thereon, is the ſame thing as if he had deponed at- 


firmative to that being the road from Quarrole-ſhore by the de- 


fender's gardener's houſe ; and that Mr. Dundas being preſent, 


and ſtating no objections againſt any part of that road as being 


his private property, was an acknowledgment that the lame be- 
| longed to the public. 
Sir Michael Bruce depones, When he made the leon | 
anno 1756, along with Mr. Dundas, for opening the road from 
Stenhouſe- ford to Quarrole-ſhore, he had no ſuch thought or 


view as ſhutting up the road leading by Quarrole-houſe.? 
Thomas Forreſter of Denovan, deſeribing the roads in the 
pariſh, page 18. depones, That the people in Bothkennar had 


no road to go weſtward but the road paſſing by Quarrole-or- 


chard, and John Smith's houſe, unleſs they came up the length 
* of Qnarrole-orchard, and then came to Quarrole-ſhore, and 


then went up to Skaithmuir by the new road. —He allo agrecs 
with Sir James Dunbar in deponing, That, when Mr. His Silas 
propoſed a new road for compromiſing that difference, Mr. 
Dundas led them ſouth on the road preſently under conſidera- 


tion; and the obſervation on that part of Sir James's oath ap- 
plies alſo to Mr. Forreſter's. 


KMexander Watt, page 39. depones, That ſome little time 


© after 
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32 
after ſi igtüng the petition mentioned in his depolition, when 
© he the deponent and ſome others were working on the road be- 


© ravcen Puarrole-bridge and Quar-. ole ore, Mr. Dundas's gardener 
deſired them to deſiſt from the petition craving the old road 


* might be opened, as Mr. Dundas would not allow the road 


* by Quarrole to be repaired ; and that it would ſoon go un- 
« paſſable, ſo that they could not travel on it:“ Page 40. That 
the weſt road from Liddell's and Banny*s houſe goes by the 
6 Landſide Tree-loan to the old coal- Sate, which is the road be- 
« twixt Dnarrole-bridge and Quarrole-ſhor e.“ 

Thomas Simpſon, page 43. depones, * That they* (chat! is, rhe 
Pi he is deponing about) © zravelled in Jummerstime the road 
* from Quarrole- bridge to Quarrole ſpore." 

From theſe evidences produced i in a proceſs, entirely uncon- 
nected with the preſent ditpute, it is obvious that the road claim- 
ed has been always uſed as a public patent road, and admitted 
as ſuch by the defender himſelf to Sir James Dunbar, Mr. Foreſ- 


ter, and others; and the petitioners apprehend it would be in- 


decent to inſiſt for further proof of a point ſo clearly eſtabliſhed, 
eſpecially ſince the juſtices, by taking a view of the road, will ſee 
the propriety of the petitioners demand. And the petitioners 


can further appeal to the perſonal knowledge of the juſtices and 


gentlemen in the neighbourhood, and particularly to Sir Michacl 


Bruce, and Sir James Dunbar, that it conſiſts with their Know- 


ledge, that the road in diſpute is a public road. 


The defender has aſſerted, that there never was any ſtatute- 
work performed on this road. The contrary is proved by John 
Rae and Alexander Watt; but the petitioners. are able to give 


A good reaſon for this under the defender's own hand. The a- 
bove proceſs betwixt him and Mr. Callender was ſubmitted to 


Mr. Forreſter and Mr. Munro, in a memorial ligned by the de- 
fender, and lodged with them. He offers to prove, That no 


road in the parith of Bothkennar was repaired till about 30 
years ago by the ſtatute- Work, and that the ſame was only by Mr. 
© Little and the late Weſtertoun, and that they begun by repairing 
; them to their own houſes: But that even in theſe 30 years, he 
« pariſh of Bothkennar were more ordinarily carricd out of the 
* pariſh, and performed the ſtatute-work at Crookland gate and 


* hill of Airth.* Here is full evidence under his own hand, that 


the ſtatute- work, till lately, was applied to none of the public 


roads 
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roads in the pariſh, and tarely he will not be allowed to ſay, af 


ter this n that it is no road, becauſe it has not 


been repaired theſe 40 years by the ſtatute-work. But it is al- 
ready mentioned, that the witneſſes have ſwore to the repairing 
of it. And the petitioners condeſcend further, that the road has 
been repaired under the direction of Alexander Watt, Thomas 
Simpſon, David Hardie, and John Johnſton, overſeers appoint- 
ed by the juſtices to repair the public roads in the pariſh, and 
who will be attending at the meeting to fatisfy the juſtices as to 
this particular. The petitioners ſhall further obſerve, that the 
Lone-loan leading down from Quarrole-barns to Bothkennar- 


kirk, which was always admitted to be a public highway, is by 
the decreet- arbitral, pronounced by Meſſrs. Forreſter and Munro, 
declared to be Mr. Dundas's private property, and ſhut up ac. 
cordingly ; ; fo that if the road in diſpute is not a public one, 


there is no communication betwixt Airth, Dunmore, &c. and 


Carron-ſhore ; in which event, the juſtices have power to open 
a new road ; but that is not neceſſary, as the one in queſtion is 


proved fo clearly to be a public road : And, to adopt the words 
of the memorial, after ſuch a profuſion of evidence, it is left with eve- 


ry impartial perſon to determine what foundation or pretence there can be 
for the eres made by Mr. Dundas. 


The plan hereto annexed 1s drawn by Mr. Dundas's own ſur- 


| veyor, and mult therefore be conſidered, at leaſt, as no way 


u unfavourable ; and the meaſurer is ready to depone thereon. 
What is pie in the memorial, page 17th, from the petition, 


of Mr. Graham, &c. praying wr a repair on the road by Kin. 
naird and Lethem, as that was the only road from Airth, Dun- 
more, &c. cannot avail him, becauſe the road in queſtion was at 
that time in ſuch difrepeir as could not be called a road; it was 
lome ſhort time after that repaired ; and juſt now there would be 
on impropriety, to ſay in a petition, there is at preſent no proper 
oad at all from thele places to Carron-ſhore or Carron harbour, 
as 1 is the fact: But ſurely, though the roads are ſo bad as 
not to be proper ones, it could be no reaſon for ſaying the 
petitioners ſhould have no road at all; on the contrary, it ought 
to ſtimulate the juſtices to get them repaired. Neither can the de- 


fender argue any thing in his favour from Mr. Bruce's letter, 
copicd page 17th of the memorial. It is true, that the road 


therein deſcribed, is the only proper road at this. day from Fal- 
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kirk to Kinnaice, aid then. proceeding to „ Airth, &c. as it is not 
realonable to ſay people living at Kinnaird would come by Car- 
ron - ſhore to their houſes: But though Mr. Bruce ſays, that was 
the only proper road to Kinnaird, and that it led alſo to Airth, 
&c. he does not ſay, nor did he mean, (ſo far as appears from the 
letter), that there was no road from Falkirk to Airth, &c. by 
Carron-ſhore. And here it may be neceſſary to obſerve, that the 
defender wants to confine the words of the petition to very nar- 
row bounds, as he always mentions the road in diſpute as it it led 
only to F alkirk; and thereby endeavours to miſlead the juſtices 
from the great object in view, viz. a communication with 
Carron-ſhore. It is trifling to ſay, that becaule the petition ter- 
minates the road at Falkirk, that the complainers cannot be al- 
lowed to inſiſt for it as a road to Carron ſhore ; there is no ar- 
gument in his pleadings on this point that merits an anſwer. 
On the whole, the petitioners hope they have ſhown, to the 
conviction of every gentleman, that the road in queſtion is a ne- 
ceſſary road, and has been uſed as a public road, and poſſeſſed 
by the public, as ſuch, time ſufficient for eſtabliſhing thee right 
thereto ; and that they are in poſſeſſion Ins gt even in virtue 
of a judgment of the Court of Seſſion; that Mr. Dundas has 
admitred to Sir James Dunbar, and Mr. For reſter, that it was a 
public road; that the loſs he will ſuſtain, ſhould it be declared 
a public road, 1s imaginary ; ; and that from his and the Carron- 
company's own ſhowing, it is not for the road in queſtion, but 
for a waggon-way, or his private property, they pay him an an- 
nual ſum: And, finally, That his. allowing the road on the ſouth 
and north ſides to be public roads, without any termination than 
on the road 1n queſtion, is ſufficient ro declare it a public road, 
eſpecially that it is the only one left in place of a public road 
ſhut up by his houſe, when the new road from Stenhouſe-ford 
to Carron-ſhore was opened up: And on all or other of the proofs 
above ſtated, that the juſtices will declare it a public road, 8 
| order the repairs fought by the petition. _ 

JOHN CAMPBELL, 
Agent for the Petitioners, 
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